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Hayunbliii pykoBoaurtesb. Munkesud JlrogmMuina AoOpaMoBHA, K.10.H, I0IEeHT Kadeapbl
KOHCTUTYIHOHHOT0, AIMUHUCTPATHBHOI0 M MyYHHIIUNAJILHOTO npaBa FOpuauieckoro
HHCTUTYTA CHOMPCKOro (peiepajibHON0 YHUBEPCUTETA.

HOpuouueckuit uncmumym Cudupckozo pedepanvnozo ynusepcumema

CornacHo rpaxJaHCKOMY 3aKOHOJATEIbCTBY, PABHONPABHBIMHU yYaCTHUKAMHU
IpaXXTaHCKUX TMPAaBOOTHOIICHUN BBICTYNAIOT TpaxkJlaHe, IOPUANYECKHE JIMLA, CYyOBEKTHI,
npUpaBHEHHbIC K topuandeckuMm Jwmnam (P®, cyObektet P® u  MyHHIMIATBHBIC
obpaszoBanus). Kak MOXKHO 3aMeTHTh, 3aKOHOATENb BBIAEISACT 0COOYIO TPYIY CYOBEKTOB,
NpUPaBHEHHBIX K ropuanueckum ymnaMm. Kak nucan I'. Ennubek, ecnu rocygapctBo —
CyOBEKT MpaBa U €CcJIM OHO HEe (PU3NYECKOE JIUIIO, TO OHO MOKET OBITh TOJBKO IOPUAUYECKUM
mauiioM  (Koprioparieii), XoTss W O0OJaJaroliuM PSIOM OCOOCHHOCTEH IO OTHOIICHHIO K
OOBIKHOBEHHBIM IOPUAMYECKUM JHIaM . I TaKuX «OCOOCHHBIX IOPUINYECKUX JIUI» B HAYKe
CO3/1aHa KOHCTPYKIHUS <FOPUINYECKHUE JIUIA TyOTHIHOTO ITpaBa.

B ropuanueckoit HayK62 MPUHATO pa3rpaHUYMUBATh ITYOJUYHO-TIPABOBOE U
YaCTHOMPABOBOE PeryiupoBaHue. JpeBHUE pUMIISIHE K€ pacCMaTPUBAIN MPABOBYIO CUCTEMY
B €UHCTBE; JIEJICHUE MPOUCXOINJIO B 3aBUCHMOCTH OT XapakTepa MHTEPECOB — €CIU JEINI0
3aTparuBajio0 MHTEPEChl PUMCKOTO HApOJa, OTHOIICHHUS HOCWIHM MYOJIMYHBIA XapakTep, B
IPOTUBHOM Cllydyae — qacTHBI. B oTHOmCHHH IOPUANYECKUX JIML MyOJIMYHOTO MpaBa
1eJIeCO00Pa3HO MPUMEHSITh CMEIIAHHBIN MPAaBOBOW PEKUM, COCTOSIIIUNA U3 HOPM YaCTHOTO U
MyOJUYHOTO TIPaBa, ¢ MpeodIagaHueM MyOJInIHO-TIPABOBBIX HOPM.

B coBpeMEHHOI OTE€UECTBEHHOW OPUAUYECKON JUTEPAType OTMEYAKOTCS JBE
JUaMETPaIbHO MPOTUBOMOJOXHBIE MO3ULHUUA [0 TMOBOJY HMHCTUTYTA IOPUINYECKHUX JIUIL
nyGmmusoro mpaea’. OIHE HCCIENOBATENN IOKA3HIBAIOT HEOOXOXMMOCTh BBINCICHHS H
3aKOHOJATEIBHOTO PEryJUpOBaHUs TaHHOTO MHCTHUTYTA, APyrue HaoOOpOT, KPUTUKYIOT Kak
BBIICTICHHE CaMOW  KOHCTPYKIIMHM, TaK U [eJIecoo0pa3HOCTh €€ OTpPaXKEeHHs B
3aKOHO/IaTEIbCTBE.

CTOpOHHMKHU BTOPOW MO3UIUU MIPUBOAST CIEIYIOLIUE apryMeHThl. Bo-niepBhIX,
MOHATUE <GOPUAMYECKUE JIMIA» SBISIETCS TI'PaKJAHCKO-IIPaBOBBIM. Bo-BTOpBIX, [daxe
rOCy/IapCTBEHHBIC IOPUANYECKHUE JTUIA JODKHBI ObITh CO3/IaHbI 1O MPAaBHIAM TPaXKIaHCKOTO
paBa, OHU — PaBHOIPaBHbIE YUaCTHUKH YACTHOIIPABOBBIX OTHOIIEHUI 1 HET HEOOXOUMOCTH
BBIICIICHHS CIICLHATBHOTO TIOHSATHS FOPUANYECKUX JIL[ yOIMYHOTO IpaBa°. B-TpeTbrx, HET
YETKOCTH B MOHUMAHHH, YTO €CTh IOPUIUYECKOE JIMIO MyOIMYHOTO npaBaG. B-uerBepThIX,
UCIIOJIb30BaHNE KATErOpHH OPUINYECKOTO JHUIAa B MyOJIMYHO-TIPABOBOM 3aKOHOJATEIHCTBE
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CBUICTENBLCTBYET O TOM, 4YTO CaMO CYIIECTBOBAaHHE TaKOro 3aKOHOJATENIbCTBA
MPEIOTIPEICIICHO HAIIMYHEM IPaKIaHCKOT0 060poTa’.

CTOpOHHUKHM TO3UIMKM OOOCHOBAHHOCTH [EJICHUS FOPUIUYECKUX JIUI[ Ha
YacTHbIE M MYOJMYHBbIE BHICKA3bIBAIOT CIEAYIONINE CYXAeHUs. Bo-nepBhIX, 3apoXKIAeHHE U
pa3BUTHE KOHCTPYKIHMH IOPUAMYECKUX JHIl OBUIO CBSI3aHO C MYOJUYHBIM TPAaBOM U
MyOJUYHO-TIPAaBOBBIMU  CyOBEKTAMH — MYHUIIUIIUSIMH, KOTOpPhIE OOBEIUHSIIA B cede
nyOnMdHble  DYHKOMH C yY9acTHEM B HMYIIECTBCHHBIX OTHOLICHHSXS. BO-BTOPBIX,
CYILIECTBYIOIIasi B MPaBOBOM CHUCTEME OOJBIIMHCTBA CTPAH TEHACHLMSI K pa3rpaHUYCHUIO
mpaBa Ha MyOJMYHOE W YaCTHOE OOYCIOBIMBAET HEOOXOAMMOCTH JIETaIbHOTO MPU3HAHUS
JICITCHHS! FOPHIMYECKIX JIAI Ha YACTHBIC U IyGIIHIHbIC.

OCHOBHBIE KPHUTEPUH PA3TPAHUYCHUS MOPUIUYECKHX JIMI YaCTHOTO H
NyOJMYHOTO TpaBa: XapakTepHCTHKA 1eiu (y JHIl MyOJUYHOrO Mpasa - 1esib OOIIECTBEHHO
3HauMMasi, He HampaBlIeHHAs Ha U3BJICUCHUE MTPUOBLIH, Y FOPUINIECKUX JIUI] YACTHOTO TIPaBa,
KaKk MpaBWjIo, HA000poT); (GaKTop [UIMTEIBHOCTH CYNIECTBOBaHHs (FOPHIUYCCKHE JIUIIA
NyOJIMYHOTO TpaBa MO OOIIEMY IMPaBHIYy CYIIECTBYIOT JAOJIBIIE); CIIOCO0 yUpeaUTeIhCTBA
(Mo TyOJIMYHOrO MpaBa CO3/ACTCsA B PACHOPSIUTEIBHOM TOPSAKE, Ha OCHOBAHUHU
nyOJIMYHO-TIPABOBOTO  aKTa). YKa3aHHBIM  TMepeueHb, OC3yCIOBHO, HE  SBJSCTCS
HCYEPIBIBAIOIINM U MOKET OBbITh IOMOJHEH UHBIMU KPUTEPUSIMHU pa3rpaHUYCHUS.

B.E. qI/IpKI/IHlO BBIACISICT CIEAYIOLIWE MPU3HAKK FOPUAAYECKUX  JINL]
nyOJIMYHOTO TpaBa: Ha3HAUEHHE TaKOro JuIa — O0JlaJjaHhue U OCYIIECTBIECHUE BIIACTHBIX
MOJTHOMOYMH; Ieh — peanu3aius OOIIEeCTBEHHBIX HHTEPECOB; YUPEKIACTCS OpraHamMu
nyOJIMYHOM BIIAaCTH, HaAJIWYME YCTaBa M TOCYAapCTBEHHOM perucrpaluu He Bcernaa
00s13aTeNbHO; OTBETCTBEHHOCTh UMEET MyOIHMYHO-IIPABOBOM XapaKTep U HEKOTOPBIE JApYyTHE.
B npyroii, 6onee panHelt cBoeit padote, B.E. UnpkuH Takxke yka3bIlBaeT U JApyrue MpU3HAKU
IOPUMYECKOTO JIMIla TYOJMYHOTO TMpaBa, TaKHe KakK CHelHalbHas IPaBOCIOCOOHOCTE,
HaJU4He TPaB U 00s13aHHOCTEH MyOJIUYHOTO XapaKTepa; MPUCYTCTBUE B TOW WM HHOU (popme
repapxudeckoro Hadana - E.A.CyxanoB'? BblmeNseT M JApyrue NpPU3HAKH, HAIPHMED:
HEBO3MOKHOCTh pPEOpraHu3alui B IOPUAMYECKOE JIULO YaCTHOTO IMpaBa, HEBO3MOKHOCTh
O0aHKPOTCTBA, MOJYUHEHUE PEXKHUMY MYOJIUYHOTO TMpaBa; WHTEIPUPOBAHHOCTH B CHUCTEMY
MyOJIMYHOTO YIPaBICHHUS.

Kak ormeuaer O.A. HCTpe60B13, MOHSITHE FOPUINYECKOTO JIUIA MyOIHYHOTO
npaBa COCTOUT M3 TpPEX IMPaBOBBIX KATETOPUN: «WIUIO», <OpPraHU3alUsI» U <«1yOJIM4HOE
npaBo». [lepBas (uKcHpyeT MPUHAATIEKHOCTh MYOINYHOTO OPUIUIECKOTO JHUIA K Kiaccy
CyOBEKTOB TpaBa, BTOpas OMpENEIseT €ro CraTyc B MPaBOBOM IOJ€ KaK OTIMYHOTO OT
buznyecKkux Ul CyOBEKTa, TPEThsS YCTAHABIMBAET €ro TEHETUYECKYI CBS3b CO

crenuduaeckoil cdepoli HOPMATHUBHO YpETryJIHPOBAHHOTO MYOJIUYHOTO ynpaBneHI/I;Il4.

" Cm.: Maxosekwii A.JI. Hazio 11 BHOCHTB H3MEHEHHS B I'paxkmaHCKuii Kogeke? MaieHbKast HLTIOCTPAIHS K
GoubinumM Borpocam // [IpaBo u sxonomuka. — 1998 Nel. —C. 27

8 Cwm.: Enpsimesna B.B. FOpurgudeckoe JIHI0, ero MpOUCXOK/ICHIE N GYHKIIHH B PHUMCKOM YacTHOM Tpase. //
Iut. mo: CrxoBpon H.JI. Yka3. cod.

® Cwm.: Setpe6oB O.A. FOpuandeckoe Lo myGIHIHOTO MpaBa; CPaBHUTEILHO-IPABOBOE HCCIICI0BAHIE:
aBTopedepar quccepTalyH ... JOKTOpa opuaudeckux Hayk: 12.00.14. -M., 2010.-C. 14.

O Yypxun B.E. Heo6X01MMO I OHATHE IOPHIMIECKOro THIa mybiudroro npasa? //TocyaapcTBo i npaBo. —
2006. -Ne3. C. 25-26.

Y Yypxun B.E. FOpuuueckoe muuo my6muasoro mpaea. // Kypran poccuiickoro npasa. — 2005, Ne5. —C. 16-
26

12 Cyxanos E.A. O 1opuuueckux miuax my6auasoro mpasa. URL: http://www.justicemaker.ru/view-
article.php?id=4&art=2494nfta obpamenus 08.03.2014)fcrpedor O.A. FOpuaudeckoe Iuo MyOIMIHOrO
npaBa: CpaBHUTEIILHO-IIPABOBOE MCCIIeJOBaHKE: aBTOpedepaT qUCCePTALUH ... JOKTOPA IOPUANYECKUX HAYK:
12.00.14 M., 2010. -C. 14.

13 Cm.: SctpeGos O.A. OropHbIe (y37I10BbIe) KATETOPHUH IOCTPOCHHS TEOPETHICCKOM KOHCTPYKIHH
IOpUArYecKoro Jimia myoamynoro npasa. 2010. // URL: http://www.juristlib.ru/book 95Haml (zara
obpamenus 08.03.2014)

% Tam xe.



Haubonee ynaunoe onpenenenue, Ha Haml B3, gaet O.A. HCTpGGOBlS, KOTOpPBIN ITOHUMAET
MO/ FOPUINYECKUM JIUIIOM MYOIMYHOTO MpaBa opeanu3ayuio, KoTopas co30aHa 3aKOHOM WU
BO HCIIOJIHEHUH 3aKOHA O0Jif peanusayui 0OWecmeeHHO 3HAYUMbBIX Yeell, UHMeSpUpos8and 8
cucmemy nyoOIUYHO20 YnpasieHus W Oeticmgyem OT CBOET0 HMEHM B YCTaHOBJICHHOMN
OpraHU3alMOHHO-TIPAaBOBON (DOPME 8 pamKax npasosoco pexcumd, onpeoeieHHo20 6 Coell
ocHoGe Hopmamu nybnuuHo2o npasa. I'py3MHCKHUI 3aKOHOAATENb ONpEAENseT I0pUINIECKOe
JUIO MYOJWYHOTO TpaBa Kak CO3/JaHHYI0 Ha OCHOBE COOTBETCTBYIOIIETO 3aKOHA, yKa3a
Npe3UACHTa CTPaHbl, TMOO aIMUHUCTPATUBHOTO aKTa OpraHa roCyAapCTBEHHOTO YIpaBICHUS
OpraHu3aIuio, KOTopas TOJ KOHTPOJIEeM TOCyAapCTBa HE3aBUCUMO  OCYIIECTBISIET
MOJINTUYECKYI0, TOCYJAapCTBEHHYIO, COLMAIBHYIO, IPOCBETUTENBHYIO, KYJIbTYPHYIO WU
UHYIO MMYOJINYHYIO e TEIBHOCTh

Bompoc o Bumax (knaccudukaiyu) FOPUIAYECKUX JIUI[ MyOJIMYHOTO MpaBa
TaK)K€ OCTAaeTCsl AUCKYCCHOHHBIM. OJHM aBTOpPBI  JENSIT BCE IOPUAMYECKUE JIMIA
NyOJMYHOrO MpaBa HA TPU BHUJAA. IMOJHOTO peknma (OpraHbl TOCYJapCTBEHHOW BJIACTH,
OpraHbl MECTHOTO CaMOYIPABICHUS); CICHUATBLHOIO pekuMa (TOCYJapCTBEHHBIC H
MYHHUIIMTIAIBHBIC ~ YHUTApHBIE  MPEANPHSTHS);  0coboro  pexuma  (0OIIECTBEHHBIC
OpraHu3aIuH).

Jlpyrue BBIOENSIOT YEThIPE Pa3HOBUIHOCTU IOPUIWYECKUX JIUIl MYOJIUYHOTO
npaBa: 1) cooOmiectBa mNyOJMYHOTO TEPPUTOPUATBHOTO XapakTepa, 00JaJaromue
noautnyeckoii  (rocymapctBa, Empomeiickmit  Coro3, CyObekThl demepanuu) WM
HETIOJIMTUYECKOH (perHoHaIbHBIC ¥ MYHUIIUITATbHBIC 00pa30BaHus) MyOJIMYHON BIACTHIO; 2)
rOCY/IapCTBEHHbIC W MYHHIIMIAIBHBIC YUPEXKICHHS; 3) HEKOTOPBIC OpraHbl TOCYAapcTBa W
MECTHOTO CaMOYITpaBIEHUs, MPU3HAHHBIC 3aKOHOM IOPUAWYECKUMHU JUIAMHU MYOJIUIHOTO
npaBa; 4) o01IeCTBEeHHbIE 00BEINHCHHS TyOIIMYHOTO npaBals.

Boigensiercss Touka 3peHUs, COTJIACHO KOTOPOWM BCIO CUCTEMY IOPUIUYECKUX
aul myOJMYHOTrO MpaBa CcleyeT B IEpPBYIO OYEepelb NEIUTh Ha TOCYJapCTBEHHbIE U
HerocyjaapcTBeHHble. Kaxaplii W3 3TUX ABYX KIACCOB MOXET OBITh MOJApa3JelieH Ha
TEPPUTOPHATBHBIE W HHCTHTYIHOHAIbHBIE (WM (yHKIHOHAIBHBIE). [ OCymapcTBEHHbIC
NyOMMYHBIE IOPUANYECKHE JHUIAa 10 KPUTEPUI0 HAIMYUS WIM OTCYTCTBUS MyOJIMYHBIX
MTOJIHOMOYMH MOJPa3AeIsOTCA Ha TOTECTAPHBIE U HCHOTCCTapHBIelg.

Kak u3BeCTHO, MHCTUTYT FOPUIUIECCKUX JIUI] ITYOJTUYHOTO MpaBa HE 3aKPEIUICH
B JICHCTBYIOIIIEM POCCHMCKOM 3aKoHoAarelnbcTBe. (OaHAKO HEOOXOAMMOCTh BBEACHUS
YKa3aHHOTO MHCTUTYTa B POCCHUMCKOE 3aKOHOJATEIbCTBO Bce Ke Hazpena. Tak,
IpeJCTaBIsieTcs HEOOXOAMMBIM MOJAJEpKaTh HMEIOUIUeCs] B JIMTEepaType MpeIIoKEHUS
VUEHBIX O CO3JaHHH CHEIHATLHOTO 3aKOHA O IOPUAMYECKHX JIHMIaX MyOJWYHOTO IMpaBa, B
KOTOPOM OBl yCTaHaBIWBAJIUCh OOLIME HOPMBI, a TaKXKE OTIMYUTENbHBIE OCOOCHHOCTH
pa3HbIX BUIOB MyOIHMYHO-TIPABOBBIX OpUAMYECKUX JHIl. [IpaBoBas mpupona OPUIAIECKUX
71 MyOJIMYHOTO TMpaBa JO0JDKHA, HAa HAlll B3IJIA[, HOCUTh CMEIIAHHBIN, MyOJIUYHO-4YaCTHBIN
XapakTep, MpeodNIafalonlyl0 pojib B KOTOPOM OyneT Wrparb MyOJIHMYHO-TIPABOBOE
peryaupoBaHue, MCXOAS U3 LEIU CO3JaHus U JEATENIbHOCTH Takux Jull. [lockoimbky B
HACTOSAILIUN MOMEHT CYIIECTBYET NpOOJIeMa <WCIOJIb30BAHUS BIACTHBIX TOJTHOMOYHIA»
CyObeKTaMH, YYacCTBYIOUIMMH B TPaKJAaHCKO-TIPABOBBIX OTHOLICHUSIX HapageHe C
GU3MYECKUMU H IOPUJAMYECKUMHU JIMIIAaMH, TO B yKa3aHHOM BBIIIE 3aKOHE CIEAYEeT TaKkKe
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OTpa3uTb MCPLI U OTBCTCTBCHHOCTL IOPHUANYCCKUX JIUIT HYGHI/I‘-IHOI‘O IIpaBa. HpeHCTaBHHGTCH
00OCHOBAaHHBIM HAJIMYME JBYX PAa3HBIX BHUJOB OTBETCTBCHHOCTH Yy YKa3aHHBIX JIMI[ —
MyOIMYHO-TIPABOBOM  MepeA TOCYJapCTBOM M MYHUIMIAIBHBIMU  00pa3oBaHUSIMU U
IPaXKTaHCKO-TIPABOBOM Iepel CBOMMH KOHTpPAareHTaMH, BBHUJIY JIBOMCTBECHHOI'O XapakTepa
MPABOBOTO PEXHUMA JEATEIHHOCTH IOPUAMYECKUX JIMI MYyOIWYHOro mpasa. JlaHHOE
MOJIOKEHUE JTOJDKHO 00ECIIeUnTh «OajlaHC» TPaB U 0053aHHOCTEH YKa3aHHBIX OpTaHHU3allni, a
Tak)Ke YMEHBIIIEHUE PUCKA TPOU3BOJIA CO CTOPOHBI TAKHX CYOHEKTOB.



